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4.29(4) Subject to terms and conditions prescribed by the presiding officer, parties have the right to
introduce evidence on issues of material fact, cross-examine witnesses present at the hearing as neces-
sary for a full and true disclosure of the facts, present evidence in rebuttal, and submit briefs and engage
in oral argument.

4.29(5) The presiding officer shall maintain the decorum of the hearing and may refuse to admit or
may expel anyone whose conduct is disorderly.

4.29(6) Witnesses may be sequestered during the hearing.
4.29(7) The presiding officer shall conduct the hearing in the following manner:
a. The presiding officer shall give an opening statement briefly describing the nature of the pro-

ceedings;
b. The parties shall be given an opportunity to present opening statements;
c. Parties shall present their cases in the sequence determined by the presiding officer;
d. Each witness shall be sworn or affirmed by the presiding officer or the court reporter, and be

subject to examination and cross-examination.  The presiding officer may limit questioning in a man-
ner consistent with law;

e. When all parties and witnesses have been heard, parties may be given the opportunity to pre-
sent final arguments.

655—4.30(17A)  Evidence.
4.30(1) The presiding officer shall rule on admissibility of evidence and may, where appropriate,

take official notice of facts in accordance with all applicable requirements of law.
4.30(2) Stipulation of facts is encouraged.  The presiding officer may make a decision based on

stipulated facts.
4.30(3) Evidence in the proceeding shall be confined to those issues to which the parties received

notice prior to the hearing, unless the parties waive their right to such notice or the presiding officer
determines that good cause justifies expansion of the issues.  If the presiding officer decides to admit
evidence on issues outside the scope of the notice over the objection of a party who did not have actual
notice of those issues, that party, upon timely request, shall receive a continuance sufficient to amend
pleadings and to prepare on the additional issue.

4.30(4) The party seeking admission of an exhibit must provide opposing parties with an opportu-
nity to examine the exhibit prior to the ruling on its admissibility.  Copies of documents should normal-
ly be provided to opposing parties.

4.30(5) Any party may object to specific evidence or may request limits on scope of any examina-
tion or cross-examination.  Such an objection shall be accompanied by a brief statement of the grounds
upon which it is based.  The objection, the ruling on the objection, and the reasons for the ruling shall be
noted in the record.  The presiding officer may rule on the objection at the time it is made or may reserve
a ruling until the written decision.

4.30(6) Whenever evidence is ruled inadmissible, the party offering that evidence may submit an
offer of proof on the record.  The party making the offer of proof for excluded oral testimony shall
briefly summarize the testimony or, with permission of the presiding officer, present the testimony.  If
the excluded evidence consists of a document or exhibit, it shall be marked as part of an order of proof
and inserted in the record.

655—4.31(17A)  Default.
4.31(1) If a party fails to appear or participate in a contested case proceeding after proper service of

notice, the presiding officer may, if no adjournment is granted, enter a default decision or proceed with
the hearing and render a decision in the absence of the party.
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4.31(2) Where appropriate and not contrary to law, any party may move for default against a party
who has requested the contested case proceeding and has failed to file a required pleading or has failed
to appear after proper service.

4.31(3) Default decisions or decisions rendered on the merits after a party has failed to appear or
participate in a contested case proceeding become final agency action unless, within 15 days after the
date of notification or mailing of the decision, a motion to vacate is filed and served on all parties or an
appeal of a decision on the merits is timely initiated within the time provided by rule 4.36(17A).  A
motion to vacate must state all facts relied upon by the moving party which establish that good cause
existed for that party’s failure to appear or participate at the contested case proceeding.  Each fact so
stated must be substantiated by at least one sworn affidavit or a person with personal knowledge of
each such fact attached to the motion.

4.31(4) The time for further appeal of a decision for which a timely motion to vacate has been filed
is stayed pending a decision on the motion to vacate.

4.31(5) Properly substantiated and timely filed motions to vacate shall be granted only for good
cause shown.  The burden of proof as to good cause is on the moving party.  Adverse parties shall have
ten days to respond to a motion to vacate.  Adverse parties shall be allowed to conduct discovery as to
the issue of good cause and to present evidence on the issue prior to a decision on the motion, if a re-
quest to do so is included in that party’s response.

4.31(6) “Good cause” for purposes of this rule shall have the same meaning as “good cause” for
setting aside a default judgment under Iowa Rule of Civil Procedure 236.

4.31(7) A decision denying a motion to vacate is subject to further appeal within the time limit al-
lowed for further appeal of a decision on the merits in the contested case proceeding.  A decision grant-
ing a motion to vacate is subject to interlocutory appeal by the adverse party pursuant to rule
4.34(17A).

655—4.32(17A)  Ex parte communication.
4.32(1) Prohibited communications.  Unless required for the disposition of ex parte matters specif-

ically authorized by statute, following issuance of the notice of hearing, there shall be no communica-
tion, directly or indirectly, between the presiding officer and any party or representative of any party or
any other person with a direct or indirect interest in such case in connection with any issue of fact or law
in the case, except upon notice and opportunity for all parties to participate.  This does not prohibit
persons jointly assigned such tasks from communicating with each other.  Nothing in this provision is
intended to preclude the presiding officer from communicating with members of the agency or seeking
the advice or help of persons other than those with a personal interest in, or those engaged in personally
investigating as defined in subrule 4.20(2), prosecuting, or advocating in, either the case under consid-
eration or a pending factually related case involving the same parties, as long as those persons do not
directly or indirectly communicate to the presiding officer any ex parte communications they have re-
ceived of a type that the presiding officer would be prohibited from receiving or that furnish, augment,
diminish, or modify the evidence in the record.

4.32(2) Prohibitions on ex parte communications commence with the issuance of the notice of
hearing in a contested case and continue for as long as the case is pending.

4.32(3) Written, oral or other forms of communication are “ex parte” if made without notice and
opportunity for all parties to participate.

4.32(4) To avoid prohibited ex parte communications, notice must be given in a manner reasonably
calculated to give all parties a fair opportunity to participate.  Notice of written communications shall
be provided in compliance with rule 4.23(17A) and may be supplemented by telephone, facsimile, E-
mail or other means of notification.  Where permitted, oral communications may be initiated through
telephone conference call, which includes all parties or their representatives.
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4.32(5) Persons who jointly act as presiding officer in a pending contested case may communicate
with each other without notice or opportunity for parties to participate.

4.32(6) The executive director or other persons may be present in deliberations or otherwise advise
the presiding officer without notice or opportunity for parties to participate as long as they are not dis-
qualified from participating in the making of a proposed or final decision under subrule 4.20(1) or other
law and they comply with subrule 4.32(1).

4.32(7) Communications with the presiding officer involving scheduling or uncontested procedur-
al matters do not require notice or opportunity for parties to participate.  A party should notify other
parties prior to initiating such contact with the presiding officer when feasible, and shall notify other
parties when seeking to continue hearings or other deadlines pursuant to rule 4.29(17A).

4.32(8) Disclosure of prohibited communications.  A presiding officer who received a prohibited
ex parte communication during the pendency of a contested case must initially determine if the effect
of the communication is so prejudicial that the presiding officer should be disqualified.  If the presiding
officer determines that disqualification is warranted, a copy of any prohibited written communication,
all written responses to the communication, a written summary stating the substance of any prohibited
oral or other communication not available in written form for disclosure, all responses made, and the
identity of each person from whom the presiding officer received a prohibited ex parte communication
shall be submitted for inclusion in the record under seal by protective order.  If the presiding officer
determines that disqualification is not warranted, such documents shall be submitted for inclusion in
the record and served on all parties.  Any party desiring to rebut the prohibited communication must be
allowed the opportunity to do so upon written request filed within ten days after notice of the commu-
nication.

4.32(9) Promptly after being assigned to serve as presiding officer on a hearing panel, as a member
of a full board hearing, on an intra-agency appeal, or other basis, a presiding officer shall disclose to all
parties material factual information received through ex parte communication prior to such assign-
ment, unless the factual information has already been or shortly will be disclosed pursuant to Iowa
Code section 17A.13(2) or through discovery.  Factual information contained in an investigative report
or similar document need not be separately disclosed by the presiding officer as long as such docu-
ments have been or will shortly be provided to the parties.

4.32(10) The presiding officer may render a proposed or final decision imposing appropriate sanc-
tions for violations of this rule including default, a decision against the offending party, censure, or
suspension or revocation of the privilege to practice before the agency.  Violation of ex parte commu-
nication prohibitions by agency personnel shall be reported to the board’s executive director for pos-
sible sanctions including:  censure, suspension, dismissal, or other disciplinary action.

655—4.33(17A)  Recording costs.  Upon request, the board of nursing shall provide a copy of the
whole or any portion of the record at cost.  The cost of preparing a copy of the record or of transcribing
the hearing record shall be paid by the requesting party.

Parties who request that a hearing be recorded by certified shorthand reporters rather than by elec-
tronic means shall bear the cost of such recording, unless otherwise provided by law.

655—4.34(17A)  Final decision.  When the board presides over reception of the evidence at the hear-
ing, its decision is a final decision.

4.34(1) When a panel of specialists presides over the reception of evidence at the hearing, the find-
ings of fact shall be considered by the board at the earliest practicable time.  The decision of the board is
a final decision.



Ch 4, p.14 Nursing Board[655] IAC 12/26/01

4.34(2) A final decision in a contested case proceeding shall be in writing and include findings of
fact and conclusions of law, separately stated.

a. Findings of fact shall be accompanied by a concise and explicit statement of underlying facts
supporting the findings.

b. The decision shall include an explanation of why the relevant evidence in the record supports
each material finding of fact.

c. Conclusions of law shall be supported by cited authority or by a reasoned opinion.
4.34(3) The decision or order shall be promptly delivered to the parties in the manner provided by

Iowa Code section 17A.12 as amended by 1998 Iowa Acts, chapter 1202.
4.34(4) The final decision is a public record pursuant to Iowa Code section 272C.6(4).

655—4.35(17A)  Appeals.
4.35(1) Appeal by party.  Any adversely affected party may appeal a final decision of the board to

the district court within 30 days after issuance, in accordance with Iowa Code section 17A.19 as
amended by 1998 Iowa Acts, chapter 1202.

4.35(2) Review.  The board may initiate review of the decision or order on its own motion at any
time within 30 days following the issuance of such a decision.

4.35(3) Notice of appeal.  An appeal of a decision or order is initiated by filing a timely notice of
appeal with the board.  The notice of appeal must be signed by the appealing party or a representative of
that party and contain a certificate of service.  The notice shall specify:

a. The parties initiating the appeal;
b. The proposed decision or order appealed from;
c. The specific findings or conclusions to which exception is taken and any other exceptions to

the decision or order;
d. The relief sought;
e. The grounds for relief.
4.35(4) Requests to present additional evidence.  A party may request the taking of additional evi-

dence only by establishing that the evidence is material, that good cause existed for the failure to pre-
sent the evidence at the hearing, and that the party has not waived the right to present the evidence.  A
written request to present additional evidence must be filed with the notice of appeal or, by a non-
appealing party, within 15 days of service of the notice of appeal.  The board may remand a case to the
presiding officer for further hearing or may itself preside at the taking of additional evidence.

4.35(5) Scheduling.  The board of nursing shall issue a schedule for consideration of the appeal.
4.35(6) Briefs and arguments.  Unless otherwise ordered, within 20 days of the notice of appeal or

order for review, each appealing party may file exceptions and briefs.  Within 20 days thereafter, any
party may file a responsive brief.  Briefs shall cite any applicable legal authority and specify relevant
portions of the record in that proceeding.  Written requests to present an oral argument shall be filed
with the briefs.

The board may resolve the appeal on the briefs or provide an opportunity for oral argument.  The
board may shorten or extend the briefing period as appropriate.

655—4.36(17A)  Applications for rehearing.
4.36(1) By whom filed.  Any party to a contested case proceeding may file an application for rehear-

ing from a final order.
4.36(2) Content of application.  An application for rehearing shall state on whose behalf it is filed,

the specific grounds for rehearing, and the relief sought.  In addition, the application shall state whether
the applicant desires reconsideration of all or part of the agency decision on the existing record and
whether, upon showing good cause, the applicant requests an opportunity to submit additional evi-
dence.
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4.36(3) Time of filing.  The application shall be filed with the board office within 20 days after is-
suance of the final decision.

4.36(4) Notice to other parties.  A copy of the application shall be timely mailed by the applicant to
all parties of record not joining therein.  If the application does not contain a certificate of service, the
board shall serve copies on all parties.

4.36(5) Disposition.  Any application for a rehearing shall be deemed denied unless the agency
grants the application within 20 days after its filing.

655—4.37(17A)  No factual dispute contested cases.  If the parties agree that no dispute of material
fact exists as to a matter that would be a contested case if such a dispute of fact existed, the parties may
present all relevant admissible evidence either by stipulation or otherwise as agreed by the parties,
without necessity for the production of evidence at an evidentiary hearing.  If such agreement is
reached, a jointly submitted schedule detailing the method and timetable for submission of the record,
briefs and oral argument should be submitted to the presiding officer for approval as soon as practica-
ble.

655—4.38(17A)  Emergency adjudicative proceedings.
4.38(1) Necessary emergency action.  To the extent necessary to prevent or avoid immediate dan-

ger to the public health, safety, or welfare, the agency may issue a written order in compliance with
Iowa Code section 17A.18 to suspend a license in whole or in part, order the cessation of any continu-
ing activity, order affirmative action, or take other action within the jurisdiction of the agency by emer-
gency adjudicative order.  Before issuing an emergency adjudicative order the agency shall consider
factors including, but not limited to, the following:

a. Whether there has been a sufficient factual investigation to ensure that the agency is proceed-
ing on the basis of reliable information;

b. Whether the specific circumstances which pose immediate danger to the public health, safety
or welfare have been identified and determined to be continuing;

c. Whether the person required to comply with the emergency adjudicative order may continue to
engage in other activities without posing immediate danger to the public health, safety or welfare;

d. Whether imposition of monitoring requirements or other interim safeguards would be suffi-
cient to protect the public health, safety or welfare; and

e. Whether the specific action contemplated by the agency is necessary to avoid the immediate
danger.

4.38(2) Issuance.
a. The written emergency adjudicative order shall be immediately delivered to persons who are

required to comply with the order by utilizing one or more of the following procedures:
(1) Personal delivery;
(2) Certified mail, return receipt requested, to the last address on file with the agency;
(3) Certified mail to the last address on file with the agency;
(4) First-class mail to the last address on file with the agency; or
(5) Fax.  Fax may be used as the sole method of delivery if the person required to comply with the

order has filed a written request that agency orders be sent by fax and has provided a fax number for that
purpose.

b. To the degree practicable, the agency shall select the procedure for providing written notice
that best ensures prompt, reliable delivery.

4.38(3) Oral notice.  Unless the written emergency adjudicative order is provided by personal de-
livery on the same day that the order issues, the agency shall make reasonable immediate efforts to
contact by telephone the persons who are required to comply with the order.
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4.38(4) Completion of proceedings.  Issuance of a written emergency adjudicative order shall in-
clude notification of the date on which agency proceedings are scheduled for completion.  After is-
suance of an emergency adjudicative order, continuance of further agency proceedings to a later date
will be granted only in compelling circumstances upon application in writing.

These rules are intended to implement Iowa Code chapter 17A as amended by 1998 Iowa Acts,
chapter 1202, and Iowa Code sections 147.55, 152.10, 272C.4, 272C.5, 272C.6, and 272C.9.
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